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} ASSESSMENT AGAINST HOLDER OF POLICY 
ISSUED BY MUTUAL COMPANY 


Issuance of Policy 


A mutual insurance company, organized under the laws of 
the state of New York and authorized to do business in the 
state of Georgia, issued a policy in the latter state to a resident 
thereof. The policy provided for a flat premium and recited 
that it contained the entire agreement between the parties. 
Policies issued by the company in New York provided for the 
levying of assessments against the holders thereof, but this 
provision was not contained in the policy here involved. Under 

eae the New York statutes, the company was to fix in its policies 
Please Route to: ; the contingent liability of each member and to provide for the 
payment of assessments in accordance with the law and the 
contract of each member. There is nothing, however, in 
the Georgia law which prohibits the issuance of a non- 
assessable policy by a mutual company. 


Company Liquidated in New York 


In the course of liquidation proceedings of the company in 
New York, an assessment was levied against the Georgia policy- 
holder by order of the Supreme Court of New York. In the 
case of Pink v. Georgia Stages, Inc., reported at {| 703,263, 
the Superintendent of Insurance of New York sought to re- 
cover the amount of this assessment. By way of set-off the 
insured pleaded its claim for losses covered by the policy and 
remaining unpaid. 


Contract Controlled by Georgia Law 


The United States District Court for the Middle District of 
Georgia held that, although the New York company had 
violated the laws under which it was organized in issuing this 
policy without the required provisions for assessment and con- 
tingent liability, this did not void the contract. The policy was 
issued in Georgia and was controlled by the laws of that state. 
There was nothing in the policy which operated to make the 
insured a member of the mutual company, and neither charter 
provisions nor statutes of the state of New York were binding 
on the Georgia policyholder. The policy was a flat premium, 
non-assessable policy, and the alleged assessment was not re- 
coverable. The claim of the insured could not be set off against 
the claim of the insurer, but the court held that it could be 
presented in the liquidation proceeding. 
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\e FIRE AND CASUALTY % 


Destruction of Goods in Hands of Carrier.—Carrier, in whose 
possession goods were when destroyed by fire, could not 
avoid liability on account of an advancement to the owner 
of the amount of the loss by the owner’s insurer, the policy 
providing that there should be no liability where a carrier or 
bailee was liable for the loss, the advancement having been 
under an agreement between the insured and insurer. (Staple 
Cotton Co-operative Assn. v. The Yazoo & Mississippi Valley 
Railroad Co., Miss. Supreme Ct.).. .§ 300,393. 


Inland Marine Insurance—Liquor Cargo.—The failure of the 
insured to disclose to the insurer that he carried on illegal 
dealings in liquor in Mississippi, in addition to his legal 
dealings in Louisiana, was held to amount to a material 
misrepresentation so that the policy which was issued was 
void ab initio. (McDonough v. Hartford Fire Ins. Co., U. S. 
Dist. Ct., E. D., La.). . .f 300,394. 


Explosion in Pit on Leased Premises.—A though the lessor was 
not liable for injuries sustained by plaintiff when an ex- 
plosion occurred in a pit which plaintiff had entered at the 
request of an employee of the lessee, the lessee was held to 
be liable for such injuries, it having had notice of the 
dangerous condition of the pit and having invited plaintiff 
to enter the same. (Town of Kirklin, Ind. v. Everman; 
Municipal Water Works Corp. of Kirklin, Ind. v. Same; 
Same v. Everman et al., Ind. Supreme Ct.). . .§ 300,395. 


Jewelers’ Block Policy.—In an action to recover for an alleged 
loss under a jewelers’ block policy, the court denied plain- 
tiff’s motion for a bill of particulars as to four of the five 
defenses interposed by defendant and claimed by plaintiff 
to be inadequately stated. (Prutinsky et al. v. The Com- 
mercial Union Assurance Co., Ltd., of London, U. S. Dist. Ct., 
S. D., N. Y.)...9 300,396. 


Cause of Fire—Jury’s finding that use of mixture of gasoline 
and lubricating oil on floor of building on the day prior to 
the fire was a contributing cause thereof was held to be 
immaterial and did not require a verdict for defendant where 
defendant failed to interpose such matter by way of defense. 
(Allied Underwriters v. Harrell et vir, Tex. Ct. of Civ. App.) 

{ 300,397. 


Statute of Limitations.—A cause of action for damages caused 
by the explosion of dynamite and powder which defendant 
had kept stored in a flimsy and inflammable building near 
plaintiff's dwelling, was held not barred by the statute of 
limitations where summons was issued within the limitation 
period with a bona fide intention that the suit be prosecuted. 
(Ridgway Sprankle Co. et al. v. Carter, Tenn. Supreme Ct.) 

q 300,392. 


*% NEGLIGENCE » 
(Other than Automobile) 


Power Lines.—In a suit brought to recover damages sustained 
as the result of a fire caused by a tree breaking and falling 
across certain high power electric wires, the court held 
defendant electric company not liable on the ground that 
the evidence was insufficient to support plaintiffs’ conten- 
tions as to the manner in which the fire originated. (/relan- 
Yuba Gold Quartz Mining Co. et al. v. Pacific Gas & Electric 
Co. et al., Calif. Dist. Ct. of App.).. .§ 401,639. 


Pedestrian Injured.—Defendant contractor was found liable for 
injuries sustained by plaintiff wife as the result of 
stumbling over an _ obstruction placed on a_ newly 
repaired sidewalk to prevent pedestrians from stepping on 
the fresh cement, the court holding that even though the 
owner actually had accepted the work, the defendant still 
owed a “social-legal” duty to users of the sidewalk and he 
was properly charged with negligence in failing to anticipate 
and guard against a foreseeable dangerous condition created 
by him. (Basil et al. v. Papale, d/b/a Charles Papale & Sons, 
Pa. Superior Ct.)...§ 401,643. 


Pedestrian Struck by Street Car.—Plaintiff, while crossing a 


street at an intersection, sustained injuries as the result of 
being struck by a street car which had gone through a stop 
light. The court held that the question of her contributory 
negligence was for the jury, since she was not obliged to 
anticipate that the operators of the street car would act in 
disregard of the traffic regulations. (Gnesa v. City and County 
of San Francisco, Calif. Dist. Ct. of App.)...9 401,640. ~ 


Child Injured.—Plaintiff, a minor, sustained injuries as the re- 


sult of being struck by a baseball while standing near a 
truck from which free ice cream was being dispensed to 
children attending a Labor Day celebration. The court held 
in favor of defendant ice company, owners of the truck, 
finding no merit in the contention that defendant chairman 
of the celebration acted as the ice company’s agent when 
the truck was turned over to him upon reaching the grounds, 
(Handley et al. v. Anacortes Ice Company et al., Wash. Su- 
preme Ct.)...] 401,641. 


School’s Liability.—Plaintiff brought an action to recover dam- 


ages for the death of his son, resulting from the maintenance 
and operation of manual training equipment in a certain high 
school, The court denied a recovery, holding that under the 
express terms of a statute in force, no action could be 
brought or maintained against any school district for any 
noncontractual acts or omission relating to any manual train- 
ing equipment situated in or about any schoolhouse. (Casper 
v. Longview School District No. 122, Wash. Supreme Ct.) 

| 401,642. 


Defective Stairway.—Plaintiffs, husband and wife, brought suit 


to recover damages for injuries sustained by plaintiff wife 
when she fell down the steps leading from the platform of 
defendant’s railroad station. In two trials of the action, 
verdicts were returned for plaintiffs. The court held, on the 
second appeal, that it would not disturb the verdict unless 
the evidence was demonstrably false or not entitled to 
credence. The evidence was held to be sufficient to sustain 
the verdict. (Becker et al. v. Thomson, Trustee of Chicago & 
Northwestern Ry. Co., Minn. Supreme Ct.). . . J 401,637. 


Bailee-Bailor Relationship.—In a suit brought against defend- 


ant bailee to recover the value of goods which were destroyed 
by fire while stored in a warehouse, the court denied a 
recovery on the ground that nlaintiff failed to show a lack 
of “ordinary diligence and care” on the part of defendant. 
(Schell v. Miller North Broad Storage Co., Inc., Pa. Superior 
Ct.). ..] 401,644. 


* LIFE x 


Disability Benefits.—Plaintiff’s claim that periods of total and 


partial disability were caused by accidental injury and jury’s 
finding to that effect were held to be supported by the evi- 
dence so that the court did not err in refusing to direct a 
verdict for defendant. (Balley v. Loyal Protective Life Ins. 
Co., Ore. Supreme Ct.).. .§ 501,502. 


% AUTOMOBILE » 


Pretense of Injury.—Plaintiff sought to enjoin the collection 


of a judgment procured by defendant in an Arkansas state 
court upon the false pretense that he had been injured by 
one of plaintiff's busses. The court, acting properly without 
a jury, found upon substantial evidence that no such fraud 
had been perpetrated by defendant or its attorneys, also 
joined as defendants, and denied the relief sought. (Mtssourt 
Pacific Transportation Co. et al. v. George et al., U. S.C. C. A, 
8th C.)...§ 703,273. 


Change in Venue.—All of the witnesses, except the defendant, 


resided in Richland County and said defendant lived therein 
as a University student and was so living at the time of the 
occurrence which gave rise to the action against him. 
re-transfer of venue from Sumter County back to Richland 
County was upheld for the convenience of witnesses and to 
promote the ends of justice. (Lucinda Roof v. Tiller and 
One 1937 Chevrolet Coach, Etc.; Anne Roof v. Same, S. C. 
Supreme Ct.).. .§ 703,266. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Plea of Privilege.—Defendant McDowell, having clearly con- 
stituted one Henley his agent to drive him around, could 
not escape liability for the wrongful death caused by 
Henley’s negligent operation of the automobile by reason of 
the fact that he had become too intoxicated to know what he 
was doing. It was, therefore, error to sustain McDowell’s 
plea of privilege to be sued in the county of his residence 
rather than the county where the accident occurred. (Mullins 
et al. v. McDowell et al., Tex. Ct. of Civ. App.) . . .[ 703,260. 


Judge’s Communication with Single Juror—A judge’s com- 
munication with a single juror out of the presence of the 
other jurors constitutes reversible error regardless of 
whether or not the losing party is prejudiced thereby. For 
this reason, a judgment in favor of plaintiff for compensation 
for his wife’s injuries in an automobile accident was reversed. 
(Neely et al. v. Woolley, Tex. Ct. of Civ. App.).. . 703,268. 


Motions for Directed Verdict or New Trial.—After reserving 
its decision upon defendant’s motions for a directed verdict 
or, in the alternative, for a new trial until after a verdict for 
the plaintiff, the trial court set aside the jury’s verdict 
and directed one for the defendant, erroneously entering 
judgment thereon. Upon reversing the judgment the appeal 
court ordered a consideration of the motion for a new trial 
rather than a reinstatement of the jury’s verdict. Litigation 
arose in Indiana. (Vearn v. Crane, U. S. C. C. A., 7th C.) 

{| 703,262. 


Unavoidable Accident and Contributory Negligence.—Plain- 
tiff’s son was injured when he fell out of the automobile 
which plaintiff was driving and had purchased from defend- 
ant. The jury finding that the automobile was not defective 
and the court holding that the jury’s findings that the acci- 
dent was unavoidable and that plaintiff was guilty of con- 
tributory negligence were not conflicting, defendant was 
exonerated from liability. (Crysel v. A. W. Fabra Auto 
Supply Co., Tex. Ct. of Civ. App.). ..] 703,270. 


Read-End Collision.— Plaintiff was denied recovery of damages 
which resulted when the automobile in which she was 
riding collided with the rear of defendant’s truck. The jury 
concluded in effect that the accident was the result of the 
concurrent negligence of both drivers. Since, upon com- 
petent evidence, the jury found that plaintiff was engaged in 
a joint enterprise with the driver of the automobile, said 
driver’s negligence was imputed to her and barred her 
recovery. (Garret et vir. v. Brock, Tex. Ct. of Civ. App.) 

{ 703,272. 


Collision at Intersection.—The driver of an automobile failed 
to observe stop lights at an intersection with an arterial 
highway and his automobile collided with a truck approach- 
ing on said arterial highway. Recovery was awarded for 
the wrongful death of an occupant of the automobile and 
for personal injuries of another occupant. The driver of 


the automobile was held jointly liable with those responsible 

for the operation of the truck. (Bechtold et al. v. Bishop & 

Co., Inc. et al.; McKinley et ux. v. Same, Calif. Supreme Ct.) 
{ 703,269. 


Passenger Injured Alighting from Bus.—A judgment entered 
in favor of plaintiffs, husband and wife, for damages result- 
ing from injuries sustained by plaintiff while alighting from 
defendant’s bus was reversed. The special issue on damages 
erroneously permitted the jury to consider damage to the 
husband plaintiff resulting from his wife’s inability to per- 
form her household duties, a fact not pleaded. (Beaumont 
City Lines, Inc. v. Mahoney et ux., Tex. Ct. of Civ. App.). 

{ 703,264. 


Relation of Carrier and Passenger.—Defendant having stopped 
his taxicab in response to her signal, plaintiff was reaching 
for the handle on the door in order to enter the cab when 
she stepped into a hole and fell. It was error for the trial 
court to dismiss her petition against defendant. The relation 
of carrier and passenger was created and, therefore, defend- 
ant owed plaintiff the duty of stopping his cab at a point 
reasonably safe for her to enter. (Fowler v. Randle, d. b. a. 
606 Taxi Cab, Ky. Ct. of App.)... 703,271. 


Obstructions on Highway.—When plaintiff was forced to make 
a sudden stop to avoid striking obstructions allegedly placed 
on the highway by appellant, the rear of his car was struck 
by atruck. Because two controverted issues were presented 
as one question to the jury and because the special issue as 
to the nature of the accident was erroneous, the judgment 
against appellant was reversed on appeal. (Page v. Rogers 
et al., Tex. Ct. of Civ. App.). . .§ 703,261. 


Detour over Township Road.—When the State highway was 
closed, plaintiff drove his automobile over a township road 
to a nearby highway. His car struck a deep hole and his 
wife, also a plaintiff, was thrown forward. The township 
was held responsible for the accident, the jury finding in 
effect by its verdict that said township failed to provide a 
reasonably safe highway for usual and ordinary travel and 
that the husband plaintiff was not contributorily negligent. 
(Willetts v. Township of Butler et al., Pa. Superior Ct.)... 
1 703,267. 


Insurance Contract Construed.—Plaintiff entered a single con- 
tract with two insurers, one insuring him against liability 
for personal injuries and the other against liability for prop- 
erty damage resulting from the operation of his automobile. 
In a suit brought for reimbursement of an amount paid in 
satisfaction of a judgment in solido for both types of damage, 
obtained by a third person against plaintiff, defendant in- 
surers were denied the right to demand that plaintiff itemize 
the judgment in order that their respective liabilities might 
be determined. (Ashman et al., Exrs. v. American Automobile 
Ins. Co. et al., Balto. City Superior Ct., Md.).. .f 703,265. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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